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Passed by Shri Uma Shanker Commissioner (Appeals)
T Arising out of Order-in-Original No Div-VIIINorthHO5lRefundlBhaveshl18-19

Dated 10-Jul-18 Issued by Deputy Commissioner , Central GST , Div-VIl ,
Ahmedabad North.

5] ardrerepat @1 AMH Ud Ul

M/s Bhavesh C. Patel
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Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-
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Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-
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Under Section 86 of the Finance Act 1994 an appeal lies to :-

qﬁwmmmw,wwwwmﬂwwmzo,qm
siRuce HrTavs, AUl TR, AEHGIEG—380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at O-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad — 380 016.
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(i) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
‘against (one of which shall be certified copy) and should be accompanied by a fees of Rs.

1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs OF 7,
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is~ \

more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where the amou_nti-of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees, in the form.of
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crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank

of the place where the bench of Tribunal is situated.
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(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OlA)(one of which shall
be a certified copy) and copy of the order passed by the Addl. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (Ol0O) to apply to the Appellate Tribunal.
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2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-l in terms of

the Court Fee Act, 1975, as amended.
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33 Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.
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4. For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount

specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F

of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the

Einance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten
rores,

Under Central Excise and Service Tax, “Duty demanded” shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

= Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014.
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4(1) In view of above, an appeal against this order shall lie before the Tribunal on

payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or

penalty, where penalty alone is in dispute.
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ORDER IN APPEAL

M/s. Bhavesh C. Patel, 303, Block-G, Akshat Heaven, Nr. Sahjanand City,
Kudasan, Ta. & Dist. Gandhinagar(hereinafter referred to as ‘appellant’) has filed the
present appeal against the Order-in-Original number Div-
VII/North/105/Refund/Bhavesh/17-18 dated 10.07.2018 (hereinafter referred to as
‘Impugned order’) passed by the Deputy Commissioner, CGST & C.Ex. Division-VII,
Ahmedabad-North (hereinafter referred to as 'adjudicating authority’).

2. The facts of the case, in brief, are that the appellant was engaged in providing
services under the category of ‘Works Contract Service’ having valid registration
number AIFPP5157]JSD001. The appellant had filed a refund claim of <6,89,021/- on
08.05.2018, before the adjudicating authority, under Section 102 of the Finance Act,
2016 read with the Finance Act, 1994 and rules made thereunder. The appellant
provided services to CPWD. During scrutiny of the claim, it was noticed that the said
refund claim was filed under Notification number 09/2016 dated 01.03.2016 in respect

of Service Tax paid on the specified services used for Government, a local authority or

a government authority. During scrutiny of the claim, it was noticed that the
adjudicating authority, vide the impugned order, rejected the refund claim of an
amount of <6,89,021/-being time barred.

3; Being aggrieved with the impugned order, the appellant preferred the present
appeal before me. The appellant argued that the adjudicating authority has wrongly
rejected the refund claim of < 6,89,021/-vide the impugned order which is not
sustainable at all. He contended that the Service Tax paid by him was to be considered
as a deposit in government account and no time limit has been fixed for refund of
deposit. As the refund claim by the appellant is for the service tax paid by the
appellant which was not required to be paid, it becomes a deposit in the government
account and the time limitation will not be applicabie in present case. Further, when by
law, the Service Tax was not payable and even if the appellant has deposited such
Service Tax, then the appellant is eligible for such amount of refund claim.

4. Personal hearing in the case was granted on 09.10.2018 wherein Shri N.R.

Parmar, Consultant from M/s G.B. Patel & Associates, appeared before me, on behalf
of the appellant, and reiterated the contents of the grounds of appeal.

be I have carefully gone through the facts of the case on records, grounds of the
Appeal Memorandum, the Written Submission filed by the appellant and oral
submission made at the time of personal hearing. Now, the issue remains to me is
whether the adjudicating authority has rightly rejected the claim on the ground of
limitation, or otherwise. I find that the adjudicating authority has not denied the
legitimacy of the refund claim in terms of Mega Exemption Notification number
25/2012-ST: dated 30.06.2012. The claim was rejected only on the ground that it was
hit by time limitation. Thus, I start with the question that whether limitation under
Section 102 of the Finance Act, 2016 is applicable to a service that is exempted by
notification. In this regard, I would like to quote the contents of Section 102 mentioned

in Chapter V (Service Tax) of the Finance Bill 2016, as below;

e
(s

(3) Notwithstanding anything contained_in this Chapter, an application for
the claim of refund of service tax shall be made within _a period of six
months from the date on which the Finance Bill. 2016 receives the assent of

the President.

Thus, it is very clear from sub section 3 of Section 102 that the appellant Was

supposed to apply for the refund within a period of six months from enactmgnltl:)of he
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law. The appellant has argued that the Service Tax paid by them is to be considered as’

deposit and hence the refund claim should not have been rejected under the ground of
limitation. The argument of the appellant is not sustainable because the conditions of
Section 11B are not applicable to the present case as the appellant had filed the claim
under Section 102 of the Finance Act, 2016 which is self contained provision, providing
for refund, procedure and limitation. Section 102 ibid, begins with the non-obstante
clause and therefore, any other provisions contrary to what is stated therein will ‘not be
applicable. As the appellant had filed the refund claim beyond the time limit prescribed
under Section 102 of the Finance Act, 2016, I proclaim that he is not eligible for the
refund amount of T 6,89,021/-. In view of the above, I find that the adjudicating
authority has rightly rejected the claim of <6,89,021/-, as time bar under Section 102

of the Finance Act, 2016.

6. Therefore, I do not find any reason to interfere in the impugned order and in
view of above discussions, I up held the impugned order passed by the adjudicating
authority and reject the appeal filed by the appellant.

7.  ardierat ganT gor &1 a1 e @1 PveRr s alis & R Ser g
74 The appeal filed by the appellant stands disposed off in above terms.
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(3T 9)
CENTRAL TAX (Appeals),
AHMEDABAD.

ATTESTED

CENT TAX (APPEALS), AHMEDABAD.

M/s. Bhavesh C. Patel,

303, Block-G, Akshat Heaven,
Nr. Sahjanand City, Kudasan,
Ta. & Dist. Gandhinagar
Gujarat-382421

Copy to:

1) The Chief Commissioner, Central Tax, Ahmedabad Zone.

2) The Commissioner, Central Tax, Gandhinagar.

3) The Dy./Asst. Commissioner, Central Tax, Division-VII.

4) The Asst. Commissioner (System), Central Tax, Gandhinagar.
tard File.

6) P.A. File.



